OFFI CE OF THE ARMY GENERAL COUNSEL
FI SCAL LAW COURSE

CONTI NUI NG RESOLUTI ONS

CONSTI TUTI ONAL FOUNDATI ON

1. Article I, Section 8 Cause 1. Congress has the
power to tax and spend.

2. Article I, Section 9, Clause 7. No noney shall be
drawn fromthe Treasury, but in consequence of
appropriations nade by | aw

STATUTORY FOUNDATI ON
1. The Antideficiency Act

a. 31 U S.C. 8 1341. Prohibition on obligations
or expenditures in excess of appropriations
and contracting in advance of appropriation.

b. 31 U.S.C. 8 1342. Prohibition on governnent
enpl oyees accepting voluntary services.

REGULATORY FOUNDATI ON
AR 37-1

DEFI NI TI ONS
A CONTI NUI NG RESOLUTI ONS

1. "Legi sl ation enacted by Congress to provide
budget authority for Federal agencies and/or
specific activities to continue in operation
until the regular appropriations are enact ed.
Conti nui ng resol utions are enacted when
action on appropriations is not conpleted by
t he beginning of a fiscal year. The
continuing resolution usually specifies a
maxi mum rate at which the obligations nay be
i ncurred, based on the rate of the prior
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year, the President's budget request, or an
appropriation bill passed by either or both
houses of Congress.” U S. General Accounting
Ofice, Aossary of Terns Used in the Federa
Budget Process PAD-81-27, p. 44.

"An interimappropriation until permanent
appropriations are enacted. Authorizes
continuation of normal operations at a rate
not to exceed the | atest congressional action
or the previous year's rate and no new starts
or expansions to a program" Arny Regul ation
(AR) 37-1, dossary, Section Il, Terns.

B. FUNDI NG GAPS

1.

A |l egal and budgetary |inbo during which
Federal agencies have no authority to in
obligations or to make paynents. U. S
General Accounting Ofice, Fundi ng Gaps
Jeopardi ze Federal Governnent Operati ons
PAD-81-31, March 3, 1981

cur

It occurs when there is no appropriation for
a program because Congress has not enacted
one or the President has vetoed it. CETA
Appropriation Under 1979 Conti nui ng

Resol ution 58 Conp. Gen. 530, 532 (1979).

V. GOVERNMENT OPERATI ONS W THOUT A CONTI NUI NG RESCLUTI ON

A POTENTI AL ANTI DEFI CI ENCY ACT VI OLATI ONS

1.

The Conptrol |l er General opined that

perm tting agency enpl oyees to work during
any period for which Congress has not enacted
an appropriation for the pay of these

enpl oyees viol ates the Antideficiency Act, 31
US C 8§ 1341. Representative d adys Noon
Spel | man, B-197841, March 3, 1980 (unpub.).
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2. The Attorney CGeneral opined that during
peri ods w thout appropriations, the only
t hi ng an agency can do is bring about the
orderly termnation of its functions.
Opi nion of the Attorney CGeneral, April 25,
1980.

3. The O fice of Managenent and Budget (OVB) has
i ssued gui dance and instructions on action to
be taken during an appropriations hiatus.

OVB Bul l etin 80-14, August 28, 1980; OB
Director's Meno, Novenber 17, 1981.

4. Agenci es nust have plans for an orderly
shutdown that reflect the policy and gui dance
provi ded by QOVB.

B. PERM SSI BLE ACTI VI TI ES

1. In the event of a funding gap, agencies may
conti nue:
a. Activities otherw se authorized by | aw.

31 U.S.C. § 1342, 41 U S.C § 11,

b. Activities that protect |life and
property, and

c. Activities necessary to begin a
phasedown of other activities.

2. Congress limted the range of activities
perm ssible during a funding gap in a 1990
amendnment to the Antideficiency Act.
Excl uded are "ongoi ng, regular functions of
t he governnment the suspension of which would
not i mediately threaten safety of human life
or protection of property.” Pub. L. No. 101-
508, Sec. 13213(b); 104 Stat. 1388-621
(1990).
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3. Exanpl es of perm ssible activities:

a.

Nati onal security, including conduct of
foreign relations essential to nationa
security or safety of life and property.

Paynments and perfornmance of contract

obl i gations under no-year and nulti-year
authority, or expenditures from other
funds still available for those

pur poses.

Essential protection of |life and
property.

(1) Medical care of inpatients and
emer gency out patient care.

(2) Activities essential to ensuring
public health and safety, including
safe use of food, drugs, and
hazar dous materi al s.

(3) Border and coastal protection and
surveill ance.

(4) Protection of Federal |ands,
bui | di ngs, wat erways, equi pnent,
and ot her Governnment property.

(5) Care of prisoners and other persons
in U S. custody.

(6) Law enforcenent and crim nal
i nvestigations.

(7) Emergency and di saster assistance.

(8) Activities essential to
preservation of essential elenents
of nmoney and banki ng system
i ncl udi ng borrowi ng and tax

CONTI NUI NG RESOLUTI ONS
-4- SECTION J




OFFI CE OF THE ARMY GENERAL COUNSEL

FI SCAL LAW COURSE

CONTI NUI NG RESOLUTI ONS

(9)

(10)

collection activities of the
Treasury.

Activities that ensure production
of power and nmai ntenance of power
di stribution systens.

Activities necessary to maintain
protection of research property.

4. AR 37-1 provides gui dance.

a. Arny operations during a funding gap.
AR 37-1, para. 9-5(1).

(1)

(2)

(3)

Cbligation may continue in the new
fiscal year.

Al'l personnel will continue to
report to work, unless otherw se
i nstruct ed.

The Arnmy Budget O fice will issue
det ai | ed gui dance on actions to be
t aken during each fundi ng gap.

b. Arny di sbursenents during a funding gap.
AR 37-1, para. 13-6(b).

(1)

(2)

(3)

(4)
(5)

Emer genci es i nvol ving death or
personal hardshi p.

Initial health and confort needs of
the active Arny, Arny Nati onal
Guard, and Arny Reserve.

M ssi on-essential travel.

PCS travel entitlenment.

Recruitnment, retention, and
transition of mlitary personnel
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expenses, including bonuses for
reenlistnment.

(6) Revolving fund operations, with
certain restrictions.

C. Mlitary and civilian payrolls for work
perfornmed during a funding gap are not
covered by AR 37-1, para. 13-6(d).

d. Specific instructions concerning
personnel payrolls will be issued as
needed. All personnel will report for
duty, absent iInstructions to the
contrary. AR 37-1, para. 13-6(d).

5. Admi ni strative probl ens.
a. Lack of information.
b. Efficient operation of government is

clearly conprom sed. U. S. Ceneral
Accounting Ofice, Gover nnent Shut down:
Per manent Fundi ng Lapse Legi sl ation
Needed, GDD-91-76, June 6, 1991; U S
General Accounting Ofice, Fundi ng Gaps
Jeopardi ze Federal Governnent

Operati ons, PAD-81-31, March 3, 1981

VI.  GOVERNMENT OPERATI ONS W TH A CONTI NU NG RESCLUTI ON

A RELATI ONSHI P OF CONTI NUI NG RESCLUTI ON TO
APPROPRI ATl ONS ACT.

1. When signed into law by the President, a
Conti nui ng Resol ution has the sane force and
effect as an appropriations act and its
provi sions are mandatory on Federa

officials. lahoma v. Wi nberger 360 F.
Supp. 724 (WD. Ckla. 1973), AR 37-1, para.
13- 6.
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2. Both a Continui ng Resol ution and an
appropriations act provide budget authority.

3. Appropriations usually provide specific suns
of nmoney. Continuing Resolutions usually
provi de "such anpbunts as may be necessary”
for continuing projects or activities at a
specified "rate for operations.”

RATE FOR OPERATI ONS

1. Congress may specify any rate, fornula or
conbi nati on.

a. Current rate is equivalent to the total
anount of noney which was avail able for
obligation for an activity during the
Fi scal Year previous to the one for
whi ch the Continuing Resolution is
enacted. National Conmi ssion for
St udent Fi nanci al Assi stance--Fi scal
Year 1982 Funding Level 61 Conp. Gen.
473 (1982).

b. Not exceeding current rate is equival ent
to the current rate | ess any unobligated
bal ance carried over into present year.

C. Fundi ng frequently is at a |level other
than a "continui ng one."

2. An agency follows its historic pattern of
obl i gati ons.

a. A Continuing Resolution usually is
enacted to cover a limted period of
time.

b. A Continuing Resolution technically

appropriates the full annual anount.
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OWMB apportions funds appropriated by a
Conti nuing Resolution as well as by regul ar
appropriations acts. 31 U S.C 8§ 1512, AR
37-1, para. 6-9(b).

A Continuing Resolution is interpreted as
appropriating sufficient funds to |iquidate
due debts based on validly executed contracts
fromprevious fiscal years.

ol igations incurred under a Conti nui ng

Resol ution were still valid even though they
subsequently exceeded the final appropriation
from Congress. Treasury Wthdrawal of
Appropriation Warrants for Prograns Operating
Under Continuing Resolution 62 Conp. Gen. 9
(1982), Staff Sergeant Frank D. Carr, USMC- -
Transferred Service Menber--Dislocation

Al l owance 67 Conp. Gen. 474 (1988).

C. PRQIECTS OR ACTI VI TI ES

1.

Refers to total appropriations when

determ ning either which prograns are covered
by the Continuing Resolution or the rate for
oper ati ons.

Refers to a specific activity when

det er mi ni ng whether an activity was

aut hori zed or carried out in a previous

Fi scal Year. Chairnman, National Advisory

Cguncil on Extension and Conti nui ng I
Education 52 Comp. Gen. 270 (1972), Speci a

?efenie Acqui sition Fund 66 Conp. Gen. 484
1987).

D. DURATI ON

1.

Enact ment of the regular appropriations bill.
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2. Fi xed cut-of f date.
3. Entire Fiscal Year

E. RELATI ONSHI P OF CONTI NUI NG RESCLUTI ON TO OTHER
LEG SLATI ON

1. A Continuing Resolution often appropriates
funds to continue projects "not otherw se
provided for."

2. When bills or budget estinmates are
referenced, their status on the date the
Conti nui ng Resol ution beconmes law is
control ling.

3. The term"nore restrictive authority,” means
the version of the bill appropriating |ess
noney or giving the agency | ess discretion.

4. Specific inclusion of a programin a
Continuing Resolution is sufficient for
fundi ng despite | ack of authori zing
| egislation. Authority to Continue Donestic
Food Prograns Under Continuing Resolutignb5
Conp. Gen. 289 (1975).

VI1. CONCLUSI ON
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